AFFIDAVIT

THE STATE OF TEXAS
COUNTY OF DALLAS

§
§
§

BEFORE ME, the undersigned authority, a notary public in and for the State of Texas,
onthis day appeared James Page who is personally known to me, and who, after being duly
sworn according to law, upon oath deposed and said:
"My name is James Page. I am an employee of the City of Dallas ("City") Parks
and Recreation Department I am a maintenance manager for the Parks and
Recreation Department I supervise the care and mowing of the area. In the past
my duties included supervising the care and maintenance of the White Rock Lake
Park, including Winfrey Point, and I am familiar with the current care and
maintenance of the Park. I have been an employee of the Department for at least
24.5 years. I am competent to testify, I have personal knowledge of the matters
stated herein, and they are true and correct.
I am familiar with Winfrey Point and the area that has been leased to the Dallas
Arboretum and Botanical Society ("the Arboretum") for temporary parking.
Attached as Exhibit 1 is a true and correct copy of the agreement. Exhibit B to
the agreement is an areal photograph of Winfrey Point and notes 3 areas (A, B,
and C) for the temporary parking. The overall area to be used for the parking is
approximately 3 acres. Through attending seminars and personal research when I
became manager in District 1, I learned the historical maintenance practices of the
park which included the past practice of the City keeping all areas of the park
mowed in a manicured fashion, involving mowing approximately twice a month.
Because of budgetary reasons, the City reduced the mowing schedule for
undeveloped areas. These areas have been called wildflower or no-mow areas by
the City. The City is currently mowing the leased areas at least once a year,
usually in July. The City does spot mowing to control Johnson grass and has at
least once done a complete mowing in December and January to control Johnson
grass and to disperse dried wildflower seed heads back to the soil. In addition, the
City performs strip mowing of certain areas every 12 to 14 days around the
natural grass areas as part of the standard mowing practice. Strip mowing cuts the
turf around the reduced mowing areas to approximately 2 to 3 inches in height to
define the difference between the standard park turf and natural area. The City
has also performed this standard maintenance practice to include strip mowing
around all three areas leased for temporary parking. In parking areas A and C,
strip mowing occurs along the streets approximately 10 to 30 feet into the turf
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area in the park up to the natural area where parking is planned. In parking area
B, approximately half of the area is part of the City's regular strip mowing.
Under the agreement with the Arboretum there will be no construction of parking
lots. The grass in the area will be mowed and the vehicles will be parked on the
grass areas. The City will remain responsible for mowing the areas.
The City recently constructed a third baseball field at Winfrey Point and provided
parking on a flex-base surface for approximately 30 to 35 vehicles. The
construction of the parking lot was done during the fall and early winter of 20 11.
This year the City has added approximately 6 more acres to its no-mow areas at
White Rock Lake Park.

Further, Affiant sayeth not."
-------··--------~-

SUBSCRIBED AND SWORN TO BEFORE ME, on this the
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J__ day ofMay 2012.
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WINFREY POINT PARKING OPERATIONS AND MAINTENANCE AGREEMENT
THE STATE OF TEXAS
COUNTY OF DALLAS

§
§
§

This Winfrey Point Parking Operations and Maintenance Agreement ("Agreement") is
made and entered into by and between the CITY OF DALLAS, a municipal corporation
("City"), acting by and through its Park and Recreation Board and the DALLAS ARBORETUM
AND BOTANICAL SOCIETY, a Texas non-profit corporation ("Society").
WITNESSET H:
WHEREAS, City is the owner of Winfrey Point (hereinafter referred to as the
"Premises"), a multi-use park area with certain developed and undeveloped areas that is
approximately 30 acres in size, on White Rock Lake, located in Dallas County, Texas, and is
further described in Exhibit A, attached to and made a part of this Agreement; and
WHEREAS, Society is Texas non-profit corporation whose primary purpose is to
establish, maintain, promote and operate one or more arboreta and botanical garden for the
benefit of the public and its members; and
WHEREAS, City is owner of the Dallas Arboretum, consisting of approximately 66 acres
of land, and certain buildings and improvements located thereon (collectively referred to as the
"Arboretum"), located at 8617 Garland Road and within the city limits of the City of Dallas;
and
WHEREAS, Society has a long-standing history of establishing, maintaining, promoting
and operating the Arboretum; and
WHEREAS, as a result of construction taking place at the Arboretum, the existing
parking available at the Arboretum has been reduced; and
WHEREAS, Society may also lose the ability to utilize the property at Garland Road and
Gaston A venue for overflow parking; and
WHEREAS, beginning in May 2012 the "Chihuly at the Dallas Arboretum" exhibit will
be open at the Arboretum; and
WHEREAS, similar exhibitions by the artist Dale Chihuly within botanical settings have
significantly increased attendance at the outdoor gardens where displayed; and
WHEREAS, City and Society desire to provide additional and replacement parking to
meet the anticipated parking needs at the Arboretum by creating approximately 400 interim
parking spaces at Winfrey Point, with ingress and egress, as depicted on Exhibit B ("Parking
Area")·
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WHEREAS, this Agreement authorizes Society to enter upon the Premises and maintain
and operate the Parking Area in accordance with the terms of this Agreement;
NOW, THEREFORE, City and Society, in consideration of the mutual covenants, terms
and conditions contained in this Agreement, and for other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, do hereby agree as follows:

City and Society agree that this Agreement shall establish the terms, conditions and
consideration for the maintenance and operations of the Parking Area as shown on Exhibit B.
2.

ADMINSITRATION:

The Director of the Park and Recreation Department or his designee ("Director") shall
administer this Agreement.
3.

TERM:

The term ("Term") of this Agreement shall commence on execution, and shall tenninate
one year thereafter, unless terminated at an earlier date in accordance with the tenns of this
Agreement.
4.

CITY'S OBLIGATIONS:

A.
The City will allow Society to have access to the Premises for the purpose of
providing the services as described by this Agreement.
B.
City will provide routine maintenance of the Premises to include mowing, litter
removal, tree trinuning, graffiti removal and existing irrigation system checks and repairs in
accordance with the Park and Recreation Department's maintenance standards at the Premises.
Society understands that Society shall be responsible for the maintenance and repair of the
Parking Area, and any upgrades or security features that Society chooses to install at the
Premises.
C.
Subject to the terms of this Agreement, Society may supplement the standards of
maintenance in the Parking Area at its own expense to include but not limited to: mowing, litter,
electrical and security services.
5.

SOCIETY'S OBLIGATIONS:
A.

Area.

Society shall be responsible for the maintenance and operations of the Parking

B.
Society shall employ such personnel as it deems fit and necessary for the
operation and maintenance of the Premises, which shall be open to the public.
C.

Society shall provide all materials, tools, and equipment m performing this
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Agreement and shall remove all materials, tools, and equipment from the Premises at the end of
each work day.
D.
Society will be responsible for all staffing and all other costs necessary to prepare
the site for use as, and to operate and use, the Parking Area, including any costs associated with
any transportation that the Society may in its discretion provide to transport persons who pay to
park in the Parking Area to and/or from the Arboretum.
E.
Society shall commence, defend and settle, in good faith such legal actions or
proceedings concerning the maintenance and operation of the Parking Area as are necessary or
required in the opinion of Society, without involving the City and at no cost or liability to the
City.
F.
Society shall pay all legally due taxes and assessments, if any, attributable to the
Parking Area or its operation under this Agreement. In no event shall City be obligated to pay
any tax or assessment or any portion thereof levied or created during the Term, irrespective of
whether such tax or assessment or any portion thereof was specifically allocated to City's interest
therein. All payments by Society of taxes and/or assessments shall be made by Society on or
before 30 days before the last day on which such payments may be made without penalty or
interest. Society shall furnish to City receipts or other appropriate evidence establishing the
payment of such amounts.
G.
Society shall promptly furnish to the City such reports and other information
concerning the Parking Area and the maintenance and operation thereof as may be reasonably
requested from time to time by the Director;
H.
Society shall regularly inspect the Parking Area and remove or eliminate any
obstructions, holes, excavations, sharp protrusions and other defects that are discovered and
reasonably capable of causing injury to an individual. Society shall notify the City in writing of
any safety situations they observe on the Premises.
I.
Society shall be responsible for the supervision of its volunteers (if any), members
and employees to operate the Parking Area.

J.
Society shall maintain the Parking Area in a good, efficient, attractive, and
sanitary condition at all times, normal and ordinary wear and tear excepted; and repair consistent
with the industry standards and practices.
K.
Society shall maintain or cause to be maintained all necessary licenses, permits
and authorizations for the maintenance or operation of the Premises.
L.
Any modifications to the Premises that may be undertaken to create ancJJor
delineate the Parking Area under the Agreement shall be approved in advance by the Director.

6.

REVENUES FROM THE PREMISES

A.
Society shall collect all fees generated by its operation of the Parking Area, and
will remit any such fee revenue received, less any costs or expenses incuned in preparing,
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operating, using, and maintaining the Parking Area or otherwise fulfilling the Society's
Obligations under Section 2 of this Agreement ("Net Revenues"), to the City of Dallas, through
its Park and Recreation Department, to be used for improvements to White Rock Lake Park.
B.
The Park and Recreation Board must approve all fees charged by the Society on
the Parking Area.
C.
Society shall provide to the Director, on a monthly basis, an itemized statement of
expenses along with the remittance of Net Revenues, no later than thirty (30) days after the end
of the last day of end of each calendar month of operation of the Parking Area, or the calendar
month in which the Term of this Agreement ends.
7.

USE BY CITY:

The City reserves the right to make use of the Premises should it become necessary for
the installation of any public utilities or other city improvements.
8.

ENVIRONMENTAL CONCERNS:

A.
Society shall comply with all state and federal environmental laws applicable to
its use and maintenance of the Premises, including but not limited to its using, storing or
applying pesticides on the Premises. Any pesticides (insecticides, herbicides, fungicides) applied
to the Premises shall be within Environmental Protection Agency (EPA), Texas Commission on
Environmental Quality (TCEQ), Texas Department of Agriculture (TDA), and Office of
Environmental Quality (OEQ) requirements. The Society shall ensure that all pesticides are
applied by a licensed Pesticide Applicator and shall obtain written approval by the Director
before any pesticides are applied.
B.
Society shall possess or obtain any necessary permits required by City ordinance
or State or Federal law for the performance of its services prior to commencing the maintenance
services. City has developed an Environmental Management System (EMS), based upon
International Standards Organization (ISO) Standard 14001. As part of the EMS, City has
adopted an environmental policy. The Society acknowledges receipt of the environmental policy
as a part of the Agreement and shall adhere to the policy and provide information to City in the
form and at the times requested by City in furtherance of the policy.
9.

INSURANCE AND INDEMNIFICATION:
A.

Society shall obtain and maintain insurance as described in Exhibit C.

B.
The City will not be liable for any loss or damage sustained by Society in the
performance of its duties under this Agreement. Society agrees to defend, indemnify and hold
City, its officers, agents and employees, harmless against any and all claims, lawsuits,
judgments, costs and expenses for personal injury (including death), property damage or
other harm for which recovery of damages is sought, suffered by any person or persons,
that may arise out of or be occasioned by Society's breach of any of the terms or provisions
of this Agreement or, by any negligent or strictly liable act or omission of Society its
officers, agents, employees or subcontractors, in the performance of this Agreement;
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except that the indemnity provided for in this paragraph shall not apply to any liability
resulting from the sole negligence or fault of City, its officers, agents, employees or
separate contractors, and in the event of joint and concurring negligence or fault of Society
and City, responsibility and indemnity, if any, shall be apportioned in accordance with the
law of the State of Texas, without waiving any governmental immunity available to City
under Texas law and without waiving any defenses of the parties under Texas law. The
provisions of this paragraph are solely for the benefit of the parties hereto and not
intended to create or grant any rights, contractual or otherwise, to any other person or
entity.
10.

TERMINATION OF AGREEtv1ENT

The parties reserve the right to terminate this Agreement for convenience upon ninety
(90) days advance written notice to the other party. In addition, in the event, that Society shall
breach (whether by failure to perform, keep or observe) any of the terms, covenants and
conditions of the Agreement, that shall constitute a default, the Director may then terminate the
Agreement for cause by giving Society ten (1 0) days written notice of such default.
Notwithstanding the foregoing, City may terminate this Agreement without any notice if City
finds, in its sole discretion, that termination is necessary or convenient to the public interest,
safety, health, or comfort.
11.

CONFLICT OF INTEREST:

The following secti9n of the Charter of the City of Dallas shall be one of the conditions,
and a part of, the consideration of this Agreement, to wit: "CHAPTER XXII. Sec. 11.
FINANCIAL INTEREST OF EMPLOYEE OR OFFICER PROHIBITED -A. No officer or employee shall have any financial interest, direct or indirect, in any
contract with the City or be financially interested, directly or indirectly, in the sale to the City of
any land, materials, supplies or services, except on behalf of the City as an officer or employee.
Any violation of this section shall constitute malfeasance in office, and any officer or employee
guilty thereof shall thereby forfeit the officer's or employee's office or position with the City.
Any violation of this section, with knowledge, express or implied, of the person or corporation
contracting with the City shall render the Agreement involved voidable by the City Manager or
the City Council.
B. The alleged violations of this section shall be matters to be determined either by the
Trial Board in the case of employees who have the right to appeal to the Trial Board, and by the
City Council in the case of other employees.
C. The prohibitions of this section shall not apply to the participation by City employees
in federally-funded housing programs, to the extent permitted by applicable federal or state law."
12.

GIFJ:' TO PUBLIC SERVANT:

City may terminate this Agreement immediately if the Society has offered or
agreed to confer any benefit upon a City employee or official that the City employee or official is
prohibited by law from accepting.
A.

WINFREY POINT PARKING OPERATIONS AND MAINTENANCE AGREEMENT- Page 5 of 12

121124
B.
For purposes of this section, "benefit" means anything reasonably regarded as
pecuniary gain or pecuniary advantage, including benefit to any other person in whose welfare
the beneficiary has a direct or substantial interest, but does not include a contribution or
expenditure made and reported in accordance with law.
C.
Notwithstanding any other legal remedies, City may require the Society to remove
any employee of the Society from the Project who has violated the restrictions of this section or
any similar state or federal law, and obtain reimbursement for any expenditures made as a result
of the improper offer, agreement to confer, or conferring of a benefit to a City employee or
official.
13.

NOTICE OF CONTRACT CLAIM:

This Agreement is subject to the provisions of Section 2-86 of the Dallas City Code, as
amended, relating to requirements for filing a notice of a breach of contract claim against City.
Section 2-86 of the Dallas City Code, as amended, is expressly incorporated by reference and
made a part of this Agreement as if written word for word in this Agreement. The Society shall
comply with the requirements of this ordinance as a precondition of any claim relating to this
Agreement, in addition to all other requirements in this Agreement related to claims and notice
of claims.
14.

INDEPENDENT CONTRACTOR

Society' status shall be that of an independent contractor and not an agent, servant,
employee, or representative of City in the performance of the Services. Society shall exercise
independent judgment in performing duties under this Agreement and is solely responsible for
setting working hours, scheduling or prioritizing the work flow and determining how the work is
to be performed. No term or provision of this Agreement or act of Society in the performance of
this Agreement shall be construed as making Society the agent, servant or employee of City, or
making Society or any of its employees eligible for the· fringe benefits, such as retirement,
insurance and worker's compensation, which City provides its employees.
15.

COMPLIANCE WITH LAWS AND REGULATIONS

This Agreement is entered into subject to and controlled by the Charter and ordinances of
the City of Dallas and all applicable laws, rules, and regulations of the State of Texas and the
Government of the United States of America. Society shall, during the course of performance of
this Agreement, comply with all applicable City codes and ordinances, as amended, and all
applicable State and Federal laws, rules and regulations, as amended.
16.

VENUE:

The obligations of the parties to this Agreement shall be performable in Dallas County,
Texas, and if legal action is necessary in connection with or to enforce rights under this
Agreement, exclusive venue shall lie in Dallas County, Texas.
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17.

RIGHT OFREVffiW .AND AUDff:

City may review any and all of the services performed by .Society under this Agreement.
City is granted the right to audit, at City's election, all of Society' records and billings relating to
the performance of this Agreement. Society agrees to retain such records for a minimum of three
(3) years following completion of this Agreement. Any payment, settlement, satisfaction, or
release provided under tllis Agreement shall be subject to City's rights as may be disclosed by
such audit.
18.

SUCCESSORS AND ASSIGNS:

This Agreement shall be binding upon and inure to the benefit of the parties and their
respective successors and, except as otherwise provided in this Agreement, their assigns.
19.

ASSIGNMENT:

Society shall not sell, assign, transfer or convey any of its rights or obligations under this
Agreement, without the prior written consent of the Director.
20.

NONDISCRIMINATION:

As a condition of this Agreement, Society covenants that Society will take all necessary
actions to insure that, in connection with any operations under this Agreement, Society, its
officers, employees and subcontractors, will not discriminate in the treatment or employment of
any individual or groups of individuals on the grounds of race, color, religion, national origin,
age, sex, or handicap unrelated to job performance, either directly, indirectly or through
contractual or other arrangements. Society shall also comply with all applicable requirements of
the Americans with Disabilities Act, 42 U.S.C.A. §§12101-12213, as amended. In this regard,
Society shall keep, retain and safeguard all records relating to this Agreement or work performed
hereunder for a minimum period of three (3) years from final Agreement completion, with full
access allowed to authorized representatives of City upon request, for purposes of evaluating
compliance with this and other provisions of the Agreement.
21.

LEGAL CONSTRUCTION_:

In case any one or more of the provisions contained in this Agreement shall for any
reason be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or
unenforceability shall not affect any other provision of this Agreement, and this Agreement shall
be considered as if such invalid, illegal, or unenforceable provision had never been contained in
this Agreement.
22.

GOYERNIN GLAW:

This Agreement shall be governed by and construed in accordance with the laws and
court decisions of the State of Texas, without regard to conflict of law or choice of law principles
of Texas or of any other state.
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This Agreement may be executed in any number of counterparts, each of which shall be
deemed an original and constitute one and the same instmment. If this Agreement is executed in
counterparts, then it shall become fully executed only as of the execution of the last such
counteFpart ·c-alled for-by the terms -of-this Agreement to ·be e-x:eeuted.
24.

CAPTIONS:

The captions to the various clauses of this Agreement are for informational purposes only
and shall not alter the substance of the terms and conditions of this Agreement.
25.

AUTHORITY TO EXECUTE AND PERFORM AGREEMENT:

Each party, as to itself only, represents and warrants that it has the full power and
authority to enter into this Agreement and perform its obligations under this Agreement.
26.

ENTIRE AGREEMENT/ AMENDMENTS:

This Agreement (with all referenced exhibits or attachments) embodies the complete agreement
of City and Society relating to any matters relating to Parking Area, and it supersedes all oral or
written previous and contemporary. agreements between the parties relating to the Parking Area.
Except as otherwise provided herein, this Agreement may be modified only by an instrument in
writing executed by City and Society in accordance with all applicable laws.
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EXECUTED this the __ \
day of ~
, 2012, by CITY, signing by and through its
City Manager, duly authorized to execute same by Administrativ e Action No.
l{,;Jc.f
approved on ~~aol~ and by the Society, acting through its duly authorized officials.

/_a

APPROVED AS TO FORM:
THOMAS P. PERKINS, JR.
City Attorney

CITY OF DALLAS
MARYK.SU HM
City M.anager

BY:

BY:

-·-~ATTEST:

BY:

/{1, 0+~

~/1~

A-.s.,L~--/-Jaq:,CJ1Lity.::::.:M::;;;an~a=ge=r=........
"""--·----·-

PARK AND RECREATIO N BOARD
CITY OF DA LAS, TEXAS
BY:

. ), ·~fL/....._ _ __

·----:r4-~~r--..,~..J4<-___;__.=_

DALLAS ARBORETU M AND
BOTANICAL SOCIETY, INC.,
a Texas Non-Profit Corporation

~

BY:

C q>orate ecretary
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Exhibit C
Insurance Requirements
SECTION A. Prior to the approval of this contract by the CITY, DALLAS ARBORETUM
AND BOTANICAL SOCIETY (SOCIETY) shall procure, pay for and maintain the following
insurance written by companies approved by the State of Texas and acceptable to CITY.
The insurance shall be evidenced by delivery to the CITY, at the address shown in
REQUIRED PROVISIONS b.(i), certificates of insurance executed by the insurer or its
authorized agent stating coverages, limits, expiration dates and compliance with all
applicable required provisions. Upon request, the CITY shall be entitled to receive without
expense, copies of the policies and all endorsements. CITY HAS NO DUTY TO PAY OR
PERFORM UNDER THIS CONTRACT OR AGREEMENT UNTIL SUCH CERTIFICATE
HAS BEEN DELIVERED TO THE CITY and no officer or employee shall have authority to
waive this requirement.
SECTION B. The CITY reserves the right to review the insurance requirements of this
section during the effective period of the contract and to modify insurance coverages and
their limits when deemed necessary and prudent by City's Office of Risk Management
based upon economic conditions, recommendation of professional insurance advisors,
changes in statutory law, court decisions or other relevant factors. The SOCIETY agrees
to make any reasonable request for deletion, revision or modification of particular policy
terms, conditions, limitations, or exclusions (except where policy provisions are established
by law or regulation binding upon either party to the contract). Upon request by CITY,
SOCIETY shall exercise reasonable efforts to accomplish such changes in policy
coverages and shall pay the cost thereof.
INSURANCE COVERAGE REQUIRED
SECTION C. Subject to SOCIETY'S right to maintain reasonable deductibles, SOCIETY
shall obtain and maintain in full force and effect for the duration of this contract and any
extension hereof, at SOCIETY'S sole expense, insurance coverage in the following type(s)
and amounts:
1.

Workers' Compensation with statutory limits; Employers Liability with minimum
limits for bodily injury: a) by accident, $1 00,000 per each accident b) by disease,
$100,000 per employee with a per policy aggregate of $500,000.

2.

Business Automobile Liability Insurance covering owned, hired, and non-owned
vehicles, with a minimum combined bodily injury (including death) and property
damage limit of $500,000 per occurrence.

3.

Commercial General Liability Insurance including, but not limited to,
Premises/Operations, Personal & Advertising Injury, Products/Completed
Operations, Independent Contractors and Contractual Liability with minimum
combined bodily injury (including death) and property damage limits of $1,000,000
per occurrence, $2,000,000 general aggregate. If this insurance is written on a
claims-made form, coverage shall be continuous (by renewal or extended reporting
period) for not less than twelve (12) months following completion of the contract and
acceptance by the City. Coverage, including any renewals, shall contain the same
retroactive date as the original policy applicable to this contract.
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REQUIRED PROVISIONS
SOCIETY agrees that with respect to the above required insurance, all insurance contracts
and certificate(s) of insurance will contain and state, in writing, the following required
provisions:
a.
b.

c.
d.
e.

Name the City of Dallas and its officers, employees and elected
representatives as additional insureds to all applicable coverages.
State that coverage shall not be canceled, nonrenewed or materially
changed except after thirty (30) days written notice by certified mail to:
(i) Parks and Recreation, Attention: Sandra Meador, Contract Compliance,
1500 Marilla, 6F-South, Dallas, Texas 75201 and
(ii) Director, Office of Risk Management, 1500 Marilla, 6A-South, Dallas,
Texas 75201.
Waive subrogation against the City of Dallas, its officers and employees, for
bodily injury (including death), property damage or any other loss.
Provide that the SOCIETY'S insurance is primary insurance as respects the
CITY, its officers, employees and elected representatives.
Name the City department shown in REQUIRED PROVISIONS b.(i) as the
Certificate Holder.

SECTION D. (1) Without limiting any of the other obligations or liabilities of the SOCIETY,
the SOCIETY shall require each Subcontractor performing work under the contract, at the
Subcontractor's own expense, to maintain during the term of the contract, levels of
insurance that are necessary and appropriate for the services being performed, comply
with all applicable laws and are consistent with industry standards. The Subcontractor's
liability insurance shall name the SOCIETY as an additional insured. (2) The SOCIETY
shall obtain and monitor the certificates of insurance from each Subcontractor. The
SOCIETY must retain the certificates of insurance for the duration of the contract and shall
have the responsibility of·enforcing insurance requirements among its subcontractors. The
CITY shall be entitled, upon request and without expense, to receive copies of these
certificates.
SECTION E. Approval, disapproval or failure to act by the CITY regarding any insurance
supplied by the SOCIETY or its subcontractors shall not relieve the SOCIETY of full
responsibility or liability for damages and accidents as set forth in the contract documents.
Neither shall the bankruptcy, insolvency nor denial of liability by the insurance company
exonerate the SOCIETY from liability.
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INDEMNITY

The SOCIETY agrees to defend, indemnify and hold CITY, its officers, agents and
employees, harmless against any and all claims, lawsuits, judgments, costs and expenses
for personal injury (including death), property damage or other harm for which recovery of
damages is sought, suffered by any person or persons, that may arise out of or be
occasioned by SOCIETY'S breach of any of the terms or provisions of this contract, or by
any negligent or strictly liable act or omission of SOCIETY, its officers, agents, employees,
or subcontractors, in the performance of this contract; except that the indemnity provided
for in this paragraph shall not apply to any liability resulting from the sole negligence or
fault of CITY, its officers, agents or employees and in the event of joint and concurrent
negligence or fault of SOCIETY and CITY, responsibility and indemnity, if any, shall be
apportioned comparatively in accordance with the laws of the State of Texas, without
waiving any governmental immunity available to the CITY under Texas law and without
waiving any defenses of the parties under Texas law. The provisions of this paragraph are
solely for the benefit of the parties hereto and are not intended to create or grant any
rights, contractual or otherwise, to any other person or entity.
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